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At the time of King Edward the Confessor (1003-1066)  there was a church in Arundel 
dedicated to St. Nicholas which at the time of the Great Survey in 1086 received from the 
tithes of Arundel 24 shillings a year.   

In 1071 Earl Roger of Montgomerie, the builder of Arundel Castle, had given to the Abbey 
of St. Martin at Seez certain lands in Sussex, and a small cell of that house consisting of a 
Prior and four other Benedictine monks was established at Arundel in 1102.  This alien 
Priory had at first no connection with the Parish Church of St. Nicholas and its buildings did
not adjoin it.  It does not seem to have been a prospering foundation and gradually dwindled
in numbers until only the Prior remained.  Roger de Montgomerie was advanced by King 
William to the earldom of Chichester and Arundel and soon afterwards  to that of 
Shrewsbury.  He  had commanded at the Battle of Hastings by the style and title of 'Marshal'
and was therefore accounted as the first Marshal of England.

In 1158 an Order was made by the Bishop of Chichester between (a) The Prior and Monks 
of Arundel and (b) The Earl of Arundel as Patron of the church there and the Vicar of the 
same church.

This state of affairs continued until 1178.  In that year the Rectory of Arundel became 
vacant and was conferred by the Earl as patron upon the solitary Prior who was thus enabled
to re-people his House.  Following upon this change of affairs the monks moved from their 
old buildings to a new site adjoining the Parish Church, which henceforth became divided, 
the Priory taking for their Quire the chancel that belonged to them as Rectors and the Parish 
retaining the rest of the church.  This state of affairs continued for the next 200 years.

At the end of the 12th century the Castle at  Arundel had its own Chapel dedicated in honour 
of St. George and was served by one Chaplain who in 1272 was receiving £4 a year.



In the middle of the 14th century the Castle was held by Richard FitzAlan, the 3rd Earl of 
Arundel, who had succeded to his father's inheritance after a long attainder, in 1331.  This 
Earl, as one of the conditions of a dispensation granted to him on his second marriage with 
Eleanor, daughter of Henry, Earl of Lancaster (and niece of Edward I) in February 1344, for 
certain irregularities involving consanguinity, had been directed to found a Chantry of three 
Chaplains in the Parish Church of the Earl's principal place but on petition of the Earl and 
Countess the place of the Chantry was shortly afterwards changed to the Chapel of Arundel 
Castle.  Nothing further seems to have happened to found the proposed chaplaincies until 
29th February, 1354 when Pope Innocent III issued a Faculty to the Bishops of Winchester, 
Rochester and elsewhere.   This promulgated Statutes and Ordinances for a College of 
Priests and Clerks presided over by a Master, which was to be erected and endowed by 
Richard, Earl of Arundel in the Chapel of his Castle.   Here  the ecclesiastical sacraments 
were to be ministered to the said Earl, his wife, children and domestics, the rites of the 
Parish Church and of any other being reserved and the Patronage reserved to the said Earl 
and his successors.

This scheme does not to apppear to have been proceeded with and it was not until 1375 that 
Earl Richard procured on 20th July the necessary Licence in Mortmain to set apart an annual 
rental of 107 marks arising from some of his Manors for the maintenance of Chaplains and 
Clerks whom he had ordained and disposed to serve a certain Chantry founded by the said 
Earl in his Chapel at Arundel.  But before the formalities for the founding of the new 
Chantry could be carried out the Earl fell sick and died on 24th January, 1376.

By his Will, dated 5th December, 1375, Richard the 3rd Earl of Arundel (1306-1376),  stated,
'I bequeath 1000 marks to purchase 107 marks of land or of rents in true yearly value for the
support of six Chaplains and three children, who shall know how to suitably read and sing 
for a perpetual Chantry to be made in the Chapel within my Castle of Arundel, to do all the 
Divine Service in the same chapel every day by mouth and for ever according to the use of 
Sarum and to pray for the souls of my Lord my Father, my Lady my Mother, myself, my 
Very Dear Wife, our children and of their successors of all Christians and that they may be 
ordered to rise every day in summer at sunrise and in winter at daybreak, to say their 
Mattins by mouth and their High and Low Masses and other Divine Services.........................
which Chaplains and Clerks I Will that they have their dwelling in the North Bailey within 
the same Castle, that is to say in the new tower called Beaumont Tower and other houses 
which I have made on the South side there below, joining the same Tower'.

This Earl died in the 49th year of  the reign of Edward III on 24th January, 1376 and is buried 
in Lewes.  The buildings for the Chaplains and Clerks were built at a cost of £100 or 200 
marks.  Each Chaplain was to have £10 a year and each boy 4 marks.  The sixth Chaplain 
was to be Master and have 20 marks more.

The new Earl, also called Richard, was the son of the 3rd Earl's second wife and as one of his
father's Executors obtained Letters Patent on 16th March 1378 giving him power to grant a 
further 95 marks annually in addition to the 107 marks left by his father.  This additional 
revenue was taken from the Earl's Manors, inter alia of South Stoke and Tortington, and was
to be paid to the new foundation.

The original intention had been to establish the College in the Chapel of St. George in the 
Castle but in November 1379 the venue was switched to the now ailing Priory.  Edward III 



had taxed the Priory's revenues so much for his foreign wars that the Priory's resources were
considerably reduced.  The Parish Church was still the Priory church, but the Priory was 
practically deserted and falling into decay.

On the 1st April, 1380 Letters Patent of Richard II were granted to Richard the new Earl for 
the annulling of the Priory of Arundel and the founding of the Chantry provided for by his 
father.  As already stated, the Priory was no longer to be in the Castle and the College of six 
secular Chaplains was instituted in the Parish Church of St. Nicholas.  To these six 
Chaplains seven others were added by the Earl, the number 13 of course symbolising Christ 
and his 12 Apostles. Notwithstanding this substantial number the Earl proposed the further 
addition of Deacons and Sub-Deacons, Clerks and other officers, dedicationg the whole 
foundation to the Holy Trinity, the Blessed Virgin Mary and all the Saints.  The new College
received episcopal confirmation from the Bishop of Chichester on 24th May, 1380, being 
the Feast of Corpus Christi and as such must be regarded as the foundation day.

By the same Letters Patent of King Richard the possession of the Priory was assigned to the 
Earl, together with a Licence to found a Chantry in the old Parish Church and endow the 
College with the annulled property of the Priory.  The Master and Chaplains of the College 
thus took possession.  The Earl wanted to make sure that he had approval from all sources 
and in July 1380 a papal mandate was sent to the Bishop of Chichester to give the Earl 
licence to institute the College of Canons.

The Earl commenced building.  The site of the Priory was adjoined to the south side of the 
old Parish Church.  The Priory buildings were demolished along with the old Parish Church 
and to this day the only masonry definitely identified with the original Priory lies in the 
vaults of the new church, making up the structure of one of the stone coffins.  The 4th Earl's 
building proceeded with a vengeance.  The new College site was extended beyond the 
Priory's original boundaries and there was no shortage of money to ensure a building worthy
of the time and energy expended by its founder.  As a College it was accordingly built on a 
quadrangle surrounding an open court partly lined by cloisters.  To the north arose the new 
Collegiate Chapel, forming a chancel to the new Parish Church.  The re-building of the rest 
of the church followed and it now shows a middle tower, north and south transepts, a nave 
with clerestory and north and south aisles of five bays, with north, west and south porches.  
The parish altar of St. Nicholas stood in the south transept and in the north transept was an 
altar to St. Christopher.

It is interesting to know that this 4th  Fitzalan Earl was beheaded on 21st September, 1397 by 
King Richard II and is buried in the church of the Augustine Friars in Bread Street, London. 
The Archbishop at this time, Thomas Arundel, was the younger brother of the 4th Fitzalan 
Earl and uncle to the 5th Earl.  He seems to have been heavily involved in the overthrow of 
Richard II and the establishment on the throne of Henry Bolingbroke as Henry IV. 

On the 12th February, 1381 the Institution and Induction of Sir William White as second 
Master of the College took place.  He seems to have been the son of the Bishop of 
Chichester.  He died in 1419 and was buried in the Fitzalan Chapel on 20th February, 1419.  
By the end of 1381 the building of the College was so advanced that the Canons had already
taken up residence.  At this time in England the country itself was torn apart by the Peasants'
Revolt and the port of Arundel was to play its part.  The Black Death 30 years before had 
reduced the population considerably and to make up for the loss the Royal Exchequer 
imposed a Poll Tax.  It was this that caused the south-eastern counties to rise in open revolt.



It appears that the Statutes of the Foundation for the government of the College were not 
drawn up until December 1387, when the buildings were complete.  The Statutes relate how 
the College came to be founded and recall the Founder's pious wishes for his own 
immortality and that of his family.  The Statutes set out that the College was to possess 13 
Chaplains or secular priests, known as Secular Canons, 2 Deacons, 2 Sub-Deacons, 2 
Acolytes and 4 Choristers.

It is worth pausing here, for on 17th March, 1394 a Royal Licence was granted by the King 
to Earl Richard for the foundation of a certain hospital or a certain manse, to be called 
Maison Dieu in honour of the Holy Trinity, for the habitation of paupers.  This was to be 
newly constructed and founded and four messuages and two lofts with the appurtenances in 
Arundel were to be assigned to the Master and Chaplains of the College of the Holy Trinity 
in Arundel for its foundation and support in perpetuity. 

Some 29 years later, on 20th June, 1423 in the reign of Henry VI, the Crown issued a Royal 
Licence authorising certain property in Arundel to be held in Mortmain for the support of a 
hospital for the poor, weak and infirm, which had already been established by Thomas, the 
late 5th Earl of Arundel under Letters Patent from Henry V.  It is not necessary to go into all 
the detail but from the available documents it appears that there were three foundations, 
firstly of Earl Richard, the father, secondly the College and thirdly the Maison Dieu, the 
exact location of whose premises is not mentioned.

In 1511 a dispute arose between the College and the parishioners as to which was liable for 
the repair of those parts of the church which are known as the 'crosse partes', leading from 
south to north through the middle between the Quire and the nave of the church, together 
with the middle part itself and the belfry built above it for the bells.  Thomas, 5th Earl of 
Arundel and Robert Sherbourne, Bishop of Chichester arbitrated the issue on 28th December,
1511, and concluded that the burden of the upkeep and repair of the south transept of the 
church 'which is commonly called the Parish Chancel' pertained to the Master or Warden 
and Fellows of the College and their successors for ever, that the up keep and repair of the 
north transept and of the nave and its aisles pertained to the Mayor, Burgesses and 
Parishioners, and of the crossing and belfry to the College and Parish jointly.

 The College continued to flourish and it has been stated this was as a result of the 
community's faithful compliance with their Founder's wishes and giving an example of 
consistent virtue and pious order.  It is said that throughout the existence of the College the 
brethren displayed unimpeachable conduct and showed a model rectitude in keeping the 
rules and fulfilling their various duties.  However, the time came in the late 1530's and early 
1540's when King Henry VIII demanded the dissolution of all monasteries, colleges, 
hospitals and fraternities.  There appears to have been a great deal of concern and of 
comings and goings.  And on 11th December, 1544 the surrender of the College of Arundel 
and its possessions was made.

The surrender document itself makes fascinating reading, which is as follows:-                   
'To all the faithful people of Christ to whom this present writing shall come, Alan Percye, 
Clerk, Master of the College of Holy Trinity of Arundel in the County of Sussex and the 
Chaplains of the same place or College, otherwise called the Master, Chaplains and Fellows 
of the Chantry or College of or in Arundel in the County of Sussex, otherwise called the 
Master or Warden and Fellows of the College or Chantry of the Holy Trinity of or in 
Arundel in the said County of Sussex,  KNOW YE that We, the aforesaid Master and 



Chaplains or Fellows, with our unanimous consent and assent and with deliberate minds and
of our mere motion for divers and certain just and reasonable causes specially moving us 
and our consciences, willingly, freely and purely for us and our successors have given and 
granted and by these presents do give, grant, render, deliver and confirm to the most 
Illustrious and Invincible Prince our Lord Henry VIII by the Grace of God King of England,
France and Ireland, Defender of thr Faith and in earth Supreme Head of the Church of 
England and Ireland ALL our Chantry and College aforesaid.............................................

An interesting point is to know that the Alan Percye, last Master of the College, who signed 
the Deed of Surrender was in fact the son of the Earl of Northumberland and a maternal 
uncle of the Earl of Arundel.  Two of the brethren who signed were John and Robert Fygnt.  
Alan Percye was also a Prebendary of York Cathedral and Rector of St. Anne, Aldersgate. 
After the Dissolution he became Rector of Storrington and subsequently Eartham, where he 
died in 1560. The College was surrendered to the Royal Commissioner, Dr. Richard Rede.  
A fortnight later on 26th December, 1544, the King granted to Henry, 12th  Earl of Arundel 
the site of the College and all of its possessions previously surrendered, in consideration of 
1000 marks to be paid to the Royal Exchequer and an annual rent of £16.16s and three-
quarters pence.  The grant was made to 'Our most dear Cousin, Henry Earl of Arundel in 
consideration of 1000 marks of good and legal money of England well and faithfully paid.' 
By this grant the Earl regained possession of the College for himself and his heirs.

This situation has existed since 1544 and the Earl's wishes to regain the chancel, known as 
the Fitzalan Chapel, came about because it was not only where his family was buried but 
also the private chapel of the College of the Holy Trinity.

Therefore it is clear that from the end of the 14th century there has existed within the one 
building two distinct places of worship.  The high altar served the College of secular canons 
within the Fitzalan Chapel and the altar of St. Nicholas served the people of the parish and 
was situated in the South transept.  The division between the two establishments was and is 
indicated by the 14th century wrought iron grille.

This surrender and the re-grant, both in 1544, are of course important to the subsequent case
in 1877 as they constituted the legal foundation on which the Duke's  title to the Fitzalan 
Chapel rested.  This was based  on the assumption that the Chapel was the property of the 
College as such and not part of the Parish Church which was vested in the Rector for the use
of the Parish.

Following the Dissolution, services were maintained in St. Nicholas Church but sadly the 
Fitzalan Chapel fell into disuse, apart from the interments of the Fitzalan family.  The empty
College buildings were slowly destroyed and all save the Chapel and the Master's house and
kitchen were demolished.  

In 1628 in the third year of Charles I's reign a statute was passed concerning the name and 
dignity of the Earl of Arundel, 'and the Chapel adjoining to the church of Arundell, wherein 
some of the Earls of  Arundell lye buried'.  This in effect put the properties into perpetual 
entail including, 'all that College House there called the College of  Arundell'.   It seems that
it was this Statute that confirmed the  Earl of Arundel and his successors, i.e the Dukes of 
Norfolk, as patron of the Vicarage of Arundel (which he still is in alternative appointments 
with the Bishop of Chichester), as well as owner of the Fitzalan Chapel, both being held by 
him and his family in perpetual entail.



This was the situation still when Charles I and Oliver Cromwell clashed in the Civil War.  
Thomas Howard, 14th Earl of Arundel was famous for his art collection and he seems never 
to have lived in Arundel.  Perhaps a decaying medieval castle did not suit the lifestyle of a 
patron of the arts!  When civil war broke out he left England for Padua, Italy, where he died 
in 1646.  The castle was besieged by Parliamentary troops in 1643 after they had marched 
into the town.  Sir William Waller led the Parliamentary forces and used the church as a 
barracks and  the Fitzalan Chapel as stabling for the horses.  The stained glass of the Chapel 
was entirely destroyed and many statues and frescos suffered considerable damage.  The 
Castle eventually surrendered on 6th January, 1644.

For the next 150 years the Fitzalan Chapel remained in a state of disintegration.  The 
existing damage was compounded when in 1782 the roof was allowed to be dismantled and 
to fall on the tombs below, a slate roof being erected in its stead.   In so far as the Castle was
concerned, it remained partially ruined until the early 18th century when the 8th Duke of 
Norfolk made it habitable, though apparently his successors preferred to live elsewhere.  In 
1787 the 11th Duke, one of the Prince Regent's closest friends, enlarged the Castle to his own
designs and created the surrounding parkland.  Much of his work was swallowed up in the 
final reconstruction carried out by the 15th Duke, which began in 1875 and was only 
completed in 1903.  The Duke in fact created a vast palace in the mock-medieval style 
which had been fashionable at the beginning of the Victorian era.  

In 1873 the Revd. George Arbuthnot, then Curate, was appointed to the living of St. 
Nicholas.  At the age of 27 his appointment has been described as 'bold' and 'promising'.  He
was educated at Eton and Christ Church, Oxford.  He has been described as 'at times 
impatient' but he was energetic and efficient.

Just prior to his appointment as Vicar, on the 4th November, 1872, the Churchwardens of St. 
Nicholas, Richard Holmes and Robert B.Garwood, wrote to Henry the 15th Duke of 
Norfolk and the letter began in the following terms, 'The Vicar, Churchwardens and others 
interested are desirous of repairing and refitting the Parish Church of St. Nicholas and for 
that purpose plans and specifications have been prepared by Sir G.G. Scott, Bart. for 
carrying the above object into effect.  It is proposed to remove the galleries, take down the 
organ and replace it in the north transept and place the communion table in front of what we 
still call the proper chancel of our church.  Without Your Grace's permission (who we 
acknowledge to be the owner of the chancel in respect of the great tithes) we do not propose
to deal with the Chancel proper which it is conceived it is Your Grace's duty to repair, other 
than to remove the at present partition between the church and chancel and fill in the space 
with plate glass.  This will enable us to retain and show the whole extent of church and 
chancel at one view and so confine the services strictly to the church and at the same time 
not incommode the congregation by draughts that would otherwise arise if no screen was 
erected......................(the letter went on to claim a right to light and air from the chancel but 
this claim was subsequently dismissed out of hand by the court action that ensued). The 
letter concluded, ' We have the Honour to be, my Lord Duke, your Grace's most Obedient 
Humble Servants'.

Pausing there, the 'present partition' referred to above was the wooden structure that filled 
the arch on the church side of the wrought iron grille.  The boarding was removed by Sir 
George Gilbert Scott in 1874 during his renovations.  It is not clear when it had been erected
but there are suggestions that it was put there between 1818 and 1822.  It is further 
suggested that the boarding was put up because of the parlous state and condition of the 



Chapel, which created draughts into the Parish Church.  Several witnesses were called in the
trial to give evidence as to the boarding in the archway .  These witnesses included John 
Hale, aged 73, William Howard, aged 81, and Isaac Lynn, who had been born in 1812.  All 
these gave evidence to a Commission which took place in the Norfolk Arms.  Amongst 
William Howard's evidence he said, 'The Fitzalan Chapel used to be in a very dilapidated 
state, the windows both on the north and south side were gone and all the stonework was 
gone, so much so that the owls flew in through one casement and out through another'.  He 
also recalled that the iron grille was always locked and the key kept in the Duke of  
Norfolk's Estate Office.

The Duke's lawyers replied on 23rd November, 1872, and inter alia said, 'Your letter suggests
that the building to the East of the tower is the Proper Chancel of the church and that the 
Parish had rights in reserve affecting that building.  His Grace instructs us to state that that 
building including at least the whole of the iron grating at the west end of it is not the 
chancel of the church but his private property, as it has been the private property of his 
predecessors in title'.  The letter went on to refer to the fact that, 'the solid partition in the 
arch, a little to the west of the grating, which you propose to alter, extends to the very top of 
the arch and across the whole of its width and has in it no window whatsoever'.  The letter 
ended saying that the Duke had no intention to take any part with respect to the proposed 
alterations in the partition but that his abstaining from doing so must not be construed as an 
admission that the partition belongs exclusively to the Parish and is not a party wall between
the two buildings.  His Grace had no intention of inspecting the plans.

On the 5th September, 1873 the Duke began the erection of a wall against the metal screen at
the western end of the Chapel.  This solid brick wall filled the entire arch.  In 1874 the Vicar
requested the demolition of the wall and the Duke refused.  A Committee, under the 
Chairmanship of the Bishop of Chichester was formed and it was felt that an opportunity 
was presented to bring this matter to a head.  In July 1877 the Vicar removed a number of 
bricks from the wall, thus making legal action inevitable.

The Duke of Norfolk issued a writ in the High Court of Justice on 14th September, 1877 
against the Vicar, George Arbuthnot and  the Statement of Claim was delivered on  7th 
November of that year.  The Statement read as follows:-

1. The Plaintiff is Tenant in tail male in possession of a piece of land with a 
building thereon called the Fitzalan Chapel in the Parish of Arundel in the 
County of Sussex

2. On or about the second day of July, 1877 the defendant by himself and his 
servants broke and entered the said piece of land and building of the 
plaintiff and wrongfully pulled down and destroyed a certain wall therein 
and divers of the bricks composing the said wall.

3. The Defendant threatens and intends to commit similar trespasses and 
injuries on and to the said premises unless he is restrained by the 
injunction of the Court

The Plaintiff claims as follows: -                                                                    

      1.   The sum of £100 damages and the costs of this action

2. An injunction to restrain the Defendant, his servants, agents and 



workmen from further entering upon the said land and building and 
from doing further damage to the said wall

The Statement of Defence was delivered on 5th December, 1877 and the Defendant did not 
admit the several allegations in the first two paragraphs of the Statement of Claim. In 
paragraph 3, 'The Defendant says that the Building mentioned in the first paragraph of the 
Statement of Claim is the Great Chancel or Quire of the ancient church of the Parish of 
Arundel.'  In paragraph 5 the Vicar, as Defendant, 'Is entitled to the possession of the Great 
Chancel or Quire and of the Nave of the said church and also was and is entitled to have free
ingress and egress betwixt the Great Chancel and Nave …...................................'

There were subsequent pleadings and the Defendant, Arbuthnot, claimed in his 
counterclaim:- 

1. £100 in damages in respect of the wrongful erection and continuance of the said wall 
by the Plaintiff (the Duke)

2. An Injunction restraining the Plaintiff from continuing the wall or so much thereof as
hindered or obstructed any of the rights claimed by the Defendant and ordering the 
Plaintiff to remove the wall or such part thereof as aforesaid and to restore the 
Church and the site of the wall to the condition in which they were before the 
Plaintiff began to build the wall.

The Plaintiff issued a reply referring to the Act of Charles I in 1628 for the settlement of the 
family estates of the Earls of Arundel and Dukes of Norfolk and denied that the building in 
question was the Great Chancel or Quire of the Parish Church as alleged or that the 
Defendant or the Parishioners of St. Nicholas Arundel possessed or had exercised the rights 
claimed therein.

The case was heard by Lord Chief Justice Coleridge on 25th, 26th 27th and 28th March, 1879.  
He gave an extensive judgment on 17th May, 1879 and he gave judgment for theDuke of 
Norfolk for 40 shillings damages and costs which were subsequently calculated to be £1025.
He also awarded the Injunction as requested in the Statement of Claim.  It followed that he 
gave judgment against the Defendant on his defence and counterclaim and upon the 
Injunction that he prayed for therein.  

The Defendant, the Rev. George Arbuthnot, gave Notice of Appeal against the Judgment and
the  Appeal was heard in the Court of Appeal by the Lords Justices Bramwell, Baggallay, 
and Brett. on Monday 31st May, 1880 .  After hearing the arguments of Mr. Arbuthnot's 
Counsel for four days, their Lordships gave judgment unanimously for the Duke of Norfolk 
without even calling on his Counsel, Sir John Holker, Q.C. and Dr. Phillimore. 

 The Head Note to the Report of the Court of Appeal case reads as follows:-  'The monastic 
Priory of Arundel was suppressed or dissolved in the reign of Richard II (about the year 
1380) and the College, consisting of a Master or Warden and twelve Seculars or Chaplains, 
was by the King's Licence created in its stead.  The Instrument of Foundation contained 
Rules or Statutes for the government of the members of the College and for services to be 
celebrated “in ecclesia praefate.”

'The Church of St. Nicholas, Arundel which architecturally considered was one entire 
building all apparently of the same date, was a “cross-church” with a nave and aisles , a 
central tower, transepts rather shorter than would be usual in a church of such proportions 



and eastward of the central tower and transepts a chapel (known as the 'Fitzalan Chapel') 
occcupying the place commonly filled by the parish Chancel, a north aisle called the Lady 
Chapel and at the north-east corner a room originally a 'sacristy', but which had for many 
years been used as a schoolroom and as a place where the elections to offices in the 
Corporation of Arundel were habitually held.

'In 1511, disputes having arisen between the College and the Corporation of Arundel as to 
the repair of “ye crosse-partes” or transepts, the bell tower of the church, the bells and bell 
furniture therein, they were submitted for arbitration to the then Earl of Arundel and the then
Bishop of Chichester.  These “crosse-partes” were described as going from south to north 
“inter chorum et navem ecclesiae” and the Award of the Earl and Bishop was as follows :-  
The College are solely to repair the south transept “quae cancellus parochialis vulgariter 
nuncupatur”; the Corporation and the Parish are solely to repair the north transept, the whole
of the nave and its aisles and the expense of keeping up and repairing bell tower, bells and 
bell furniture is to be defrayed by the Corporation and the Parish on the one part and the 
College on the other part in equal moieties.

'In the twenty-sixth year of Henry VIII (1544) the Master or Warden and Chaplains of the 
College surrendered to the King “totam cantariam sive collegium …...  cantariae sive 
collegii praedicti etc.”.  In the same year the King in almost the same words granted the 
College and its possessions to Henry, Earl of Arundel and his heirs through whom the 
Plaintiff claimed.

'Since the surrender and re-grant of 1544 no act of religious worship had taken place nor had
prayers been said within the walls of the Fitzalan Chapel with the exception of reading the 
burial services of the Church of England over the bodies of members of the Plaintiff's family
which had been buried there: and during the whole of that time the Plaintiff and his 
predecessors had claimed to exclude and had in fact excluded, the Vicar and Parishioners of 
Arundel from the whole of the Fitzalan Chapel.  An iron lattice work or grille filling the 
arch which would be commonly called the “Chancel Arch” and which apparently was as old
as the Fitzalan Chapel itself and divided it from the rest of the structure was locked on the 
eastern side (there being no keyhole on the other side) and the key was always kept by the 
Plaintiff and his predecessors in title.  Vaults had been made and interments had taken place 
both in the Fitzalan Chapel and in the Lady Chapel at their sole pleasure.  No faculty had 
ever been applied for nor had any fees been paid in respect of such vaults and interments.  
Against these acts of ownership exercised by the Plaintiff's predecessors during more than 
300 years there was not a single act of ownership proved on the part of either the Vicar or 
the Parishioners. The answers returned by sucessive Churchwardens for a long series of 
years (from 1844 to 1875) to Articles of Visitation , Episcopal and Archidiaconal, for the 
most part showed that they assumed the south transept to be the chancel of the Parish 
Church.  In 1873 the Plaintiff erected a wall across the west end of the Fitzalan Chapel:

'In 1877 the Defendant, who was Vicar of Arundel, pulled down part of it.  There had been 
some correspondence as to the respective rights of the parties but the Plaintiff declined 
negotiation and claimed the Fitzalan Chapel as his property:-

HELD that these facts above stated showed that the building in question was not the chancel
of the Parish Church of St. Nicholas, Arundel but had also remained the property of the 
Duke of Norfolk and his predecessors and that a legal origin for the Plaintiff's claim must be
presumed'.



'HELD further that the Defendant could not justify the pulling-down of the wall on the 
ground that he was entitled to the access of light from the Chapel into the parochial church.'

The following is a summary of the judgments, sometimes taken verbatim, of the three Lords
Justices of Appeal:-  All three unhesitatingly agreed with the judgment of Lord Coleridge in 
regard to the question raised by George Arbuthnot that St. Nicholas had a right to light and 
air from the Fitzalan Chapel.   As mentioned above, Lord Coleridge adjudged that there was 
no such right.

Lord Justice Bramwell then gave the leading judgment on the substantive issues and said, 'I 
am of opinion that this judgment must be affirmed.  Of course it ought to be affirmed unless 
we are reasonably satisfied that Lord Coleridge was wrong,  I am not satisfied that he was 
wrong and I feel very much inclined to say nothing more for I cannot help thinking that a 
case of this description after the elaborate manner in which it was argued before him, might 
reasonably have stopped and have gone no further.  However, the parties have brought it 
before us and, I suppose, are entitled to a more full expression of opinion than I have yet 
given as to the reason and grounds of our judgment.'  He then went on to describe that 
'There is at Arundel a building which except that part is now out of repair, has to the eye the 
appearance of being a single structure built at one time and probably with a view to its use 
as a whole.................... and I suppose that if anyone had looked at the church before the 
process of decay had commenced he would have been of opinion that it was one building 
and if he had been told that a part of it was a parish church, he would have said that the 
whole of it was a parish church.  That seems to me the conclusion that anyone would have 
drawn from the appearance of the building, from its character and the nature of the 
structure...................he would have thought they were speaking of one church, of one 
building and not of a building which from its origin was divided into two in point of right 
and in point of use.  He went on to say that the documents produced in the case, with one 
exception, 'would lead any person to the conclusion that the building was intended to be 
what it has the appearance of being, namely one building used for one purpose and 
consequently that if part of it was a parish church the whole of it was a parish church.'

The Lord Justice further said that they were not dealing with the mere appearance of the 
building nor any of the documents, but on the contrary a great deal of convincing evidence 
was to be found in the circumstance that from the time of the dissolution of the College and 
of the surrender to King Henry VIII down to the present time, the process of decay and 
desolation had been going on for centuries.  This had been conceded by George Arbuthnot's 
counsel.  He went on to state that, 'from the time of the cesser of the College and its 
surrender the so-called chancel has been shut up and has been disused except for the 
purpose of the occasional burials of those connected with the Duke's family or with those 
who he has succeded.'  Importantly he went on to state that 'there has been an entire 
discontinuance of user of that building by everyone except the Plaintiff and his 
predecessors.  The Plaintiff, the Duke, has not used it much as he has allowed it to go into 
decay and no-one has repaired it or sought to repair it.  So far as it could be put to any use , 
the chapel was used for the purpose of storing scaffolding and other things and it was the 
Plaintiff who has used it.' The Judge asked what possible explanation could there be of this 
condition of things except that the Plaintiff is the owner of the church?  He went on to say if
this was truly a part of the Parish Church, how could the parishioners have permitted this 
state of decay to go on?

 The Judge added that he might almost have stopped here in his judgment and said that the 



circumstances he had outlined can only be explained in one way, the explanation being that 
the chancel never formed part of the Parish Church although the whole structure is but one 
in its character.  He said that no evidence had been given to show that what once formed 
part of the Parish Church had ceased to be so, but it was unintelligible to his mind that 300 
or 350 years ago the chancel could have formed part of the Parish church and this being so, 
that the parishioners should have permitted it to be dealt with in the way that it had been.

He went on to say that he found that there was a College and it was manifest from the 
structure as well as from the Statutes that the members of that College were to perform 
certain duties, functions and ceremonies and to offer certain prayers.  No doubt they were to 
perform these offices in the Chancel and therefore there were two different sets of persons 
interested in the church, namely the Parishioners and the College.  He went on to say that he
was confirmed in this view by the character of the grille.  'When the grille is closed the 
Chancel is as completely separate from the nave, the aisles and the transepts as though a 
wall had intervened between them, except that the grille, as its very name indicates, is not 
closed entirely but there is a sort of network so that there are spaces through which one 
building may be seen from the other.   The peculiarity is such that the owners of the 
Chancel, if they were different from the Parishioners, might hold it as a separate property 
from that to which the latter were entitled; for the owners of the Chancel could shut it off 
from the rest of the church as completely as if a wall had been built there.............. For  
several centuries this Chancel has been wholly disused by the Parishioners and so far as it 
has been used at all it has been used by the Plaintiff and his predecessors and those who 
claimed through them.'

The Judge then went on to deal with the Award made on 28th December, 1511 by the 5th Earl 
of Arundel and the Bishop of Chichester which did undoubtedly speak of the building as one
but it showed that there was a place which was commonly called the Parochial Chancel.  He
said that this would almost of itself convince him that although the chapel of the College 
might have been popularly called the Chancel, although to the eye it was a Chancel or 
Quire, although it was from time to time used as it would have been if it had been the 
Chancel, it was then commonly believed not to be the Chancel of the church and it was 
generally thought that the Parochial Chancel was elsewhere (the Parochial Chancel was of 
course on the south side of the church which is now the Lady Chapel).  The Judge said that 
this fact alone was a strong piece of evidence for the Duke and he was left without a doubt 
that this apparently one building was in truth two.

He concluded his judgment by saying that, with a very great deal of confidence, the so-
called Chancel was never part of the Parish Church but had always been the separate 
property of the College and of the King to whom the College surrendered it and of the 
predecessors in title of the Plaintiff who claimed under the King's Grant.  Consequently, he 
said, the Judgment of Lord Coleridge should be affirmed.

Lord Justice Baggallay gave the second Judgment and said that he was of the same opinion 
as Lord Justice Bramwell.  He did not want to discuss the circumstances of the case in any 
detail but wanted to express the general grounds on which he came to the conclusion that 
the Appeal should be dismissed and the Judgment of Lord Coleridge should stand.  He 
described the erection of an ecclesiastical building in Arundel at the end of the 14th century 
in the reign of King Richard II.  From an architectural point of view the building was in 
general arrangement a complete church and well adapted for all the offices performed in a 
parish church.  It had moreover stood wholly or in part upon the site of a previously existing



church dedicated to St. Nicholas and which was recognised or referred to as the Parish 
Church of  Arundel in the ancient documents.  There was, he said, no evidence as to the 
precise boundaries of the earlier church.  The question he and his colleagues had to 
determine was whether the Chancel of the church which was so erected in the reign of 
Richard II became part of the Parish Church of Arundel.  The Vicar of Arundel had 
contended that it was part of the Parish Church at the time of its construction and had ever 
since continued to be so.  On the other hand, the Duke of Norfolk insisted that the building 
in question was not at any time part of the Parish Church but had at all times been his 
property and that of his predecessors.

He said that a number of questions arose.  Firstly, in what manner has the Chapel been 
treated and used since the time of its construction?  Secondly, have the services been 
performed in it which were usually performed in a Parish Church?  Thirdly, have the Vicars 
for the time being exercised any authority or control over it?  Fourthly, has its state or 
condition been enquired into on the occasion of episcopal or archidiaconal visitations?  
Finally, has the Chapel been kept in repair by those who for the time being would be by law 
bound to repair it as if it were the chancel of a Parish Church?  The Judge went on to say 
that all these questions had been carefully considered by Lord Coleridge and he did not 
propose to refer to them further other than to say that they must be answered in the negative.
'On the other hand there is the strongest evidence of acts of apparent ownership on the part 
of the Duke's predecessors.......' The Judge went on to refer to the fact that when the church 
was built a very unusual grille had been erected across the chancel arch separating the nave 
from the Chapel and this grille, when the gates were closed, prevented access  from the nave
to the chancel and vice versa.  No evidence had been brought of any other church being so 
divided, and there had been no suggestion at any time on the part of those under whose 
direction the church was built but that there should be a separation between the two portions
of the apparently one church.  He continued by describing the College, consisting of a 
Master and twelve Chaplains, which had been founded when the Church was built under 
Licence from the King by the then Earl of Arundel.  He referred to the Dissolution of the 
Monasteries in 1544 and to the fact that the Chapel had been built for an entirely different 
purpose, to be served by a Prior and Chaplains, to that for which the church had been built.  
These facts of themselves showed that as fully and completely in all respects as if it had 
been a building separate and apart from the Parish Church, that the remaining portion of the 
church should replace the previously existing portion of the Parish Church.

This would explain the introduction into the newly built church of the lattice and grille as a 
means of securing the separation of the Chancel from the rest of the church, with a view to 
the performance within it of those offices which it was the special duty of the College to 
perform.  The Judge went on to say that much of the evidence had been quite inconsistent 
with the views that had been put forward by the Vicar and there had been nothing proved 
which was inconsistent with the view that it had never been intended that the disputed 
building should form part and that it never did form part of the Parish Church.  The Judge 
then referred to the Licence of Richard II in 1380 and found that the foundation of the 
College was at that time the paramount objective of all parties.  He found that when the 
Rules and Statutes had been promulgated, some 7 or 8 years later, their provisions  were 
well adapted to regulate the performance of the prescribed Sacred Offices in a chapel 
belonging to the College and that there was no suggestion as to the performance of the 
offices usually performed in a Parish Church.  He added that in his view the events 
subsequent to the Statutes appeared to negate the contention of the Vicar that the chancel 



ever formed part of the Parish Church.  He further added that he did not attach much 
importance to the direction in the Will dated in 1415 of Thomas, Earl of Arundel that he 
should be buried, 'In our College of Arundel before the High Altar'.  

The Judge then referred to the dispute that had arisen in 1511 decided by the then Earl of 
Arundel and the Bishiop of Chichester saying , 'The Vicar relies upon this description of the 
“cross partes” as showing that at the date of the Award the building now in dispute was 
recognised as the chancel of Arundel Church and that the whole building was then regarded 
as one church.  That the portion in dispute was commonly spoken of as the chancel of that 
church would undoubtedly be suggested by the words I have referred to if read by 
themselves.'  However, he said, 'It further appears from the same document that the south 
transept in which there was an altar was commonly spoken of as the Parish Chancel.  The 
circumstance of the College being directed by the Award to bear the cost of repairing and 
maintaining this transept leads me to the conclusion that it was not only called the Parish 
Chancel but was actually used as such and that the building now in dispute, though it might 
properly be called the chancel of the entire church was not at the date of the Award used nor 
recognised as the chancel of the Parish Church.'  He stated that he was of the opinion that 
the Award, taken by itself, afforded very strong evidence in support of the view that the 
chancel was never treated as part of the Parish Church.  He concluded his judgment by 
saying that he had come to the conclusion that the Fitzalan Chapel never did become and it 
was never intended to be a portion of the Parish Church.

Lord Justice Brett gave the final judgement and whilst he said that the case had been ably 
argued on behalf of the Vicar, nevertheless he felt no doubt that the judgement of Lord 
Coleridge was right.  He referred to the act of Trespass by the Vicar against the building 
admitted to be in the possession of the Duke of Norfolk.  He said that the Vicar could,only 
justify the trespass by showing that he was justified in law in committing that act.  The 
burden of proof lay upon the Vicar.  Unless he could show that he had a right to deal with 
the building in dispute, he was guilty of Trespass.  The Vicar had contended that there was a 
dilemma, namely that the building was either the private Chapel of the Duke of Norfolk or 
the Great Chancel of the Parish Church.  The Judge concluded that no such dilemma 
existed. 

 The Judge felt that every action of the Duke's predecessors was natural if the building was 
their property and that every act of the long succession of Vicars until Mr. Arbuthnot was 
improbable and unnatural if the building was the Great Chancel of the Parish Church.  He 
said, 'From the time when the church was built until now only the undisputed part of it has 
been used as a parish church,  The disputed building has never been used as part of the 
Parish Church.  Since the Reformation the Communion Table has never been placed in this 
building which is said to be the Great Chancel of the Parish Church but it has always been 
placed in the undisputed portion.'  He referred to the returns of the Vicars at Visitations 
which dealt with the undisputed part of the building and not with the Chapel.  He then went 
on to refer to the burials in the disputed part which had been burials of the families of the 
Dukes of Norfolk or of their predecessors.  Interestingly he referred to the fact that vaults in 
the Chapel had been excavated without any leave asked of anybody, contrary to what would 
be the ecclesiastical law if this building were part of the Parish Church.  There had even 
been disinterments without any leave asked of the Vicar or any Faculty obtained from 
anybody. 

 He then went on to refer to the fact that the Chapel had been allowed to go into decay and 



that it was impossible to suppose that the Dukes of Norfolk would have been allowed to 
suffer the building to go into the decay in which it then was, without any remonstrance from
the Vicars or Churchwardens of the Parish, unless they had been persuaded that it was no 
part of the Parish Church.  After dealing with matters referring to Roman Catholic and 
Church of England services, and other matters that had been argued in the original case, the 
Judge said, 'The great preponderance of the evidence is in favour of the view that this 
disputed building is the property of the Duke of Norfolk or at all events no part of the Parish
Church.'  He concluded, ' I come therefore to the conclusion that all the acts before the 
Grant by King Henry VIII to the Earl of Arundel are consistent with the view that this 
church belonged to the College and not to the Parishioners................ The Parishioners have 
obtained by lapse of time against the Dukes of Norfolk an absolute right to the whole of the 
church except the building in dispute.  This seems to me to be the true result of this case.  It 
follows therefore that the judgment of Lord Coleridge was right.'

Some commentators express suprise that the Rev. George Arbuthnot thought that he had a 
strong case and that he took it so far.  The evidence against him cannot be summarised 
better than by the fact that the Duke of Norfolk's Counsel were not called upon at the 
Appeal to address their Lordships.  However, George Arbuthnot resigned the living of 
Arundel and became a much-loved and respected Vicar of Stratford-upon-Avon.

On the 1st March, 1881 Messrs. Few & Co., the Duke's Solicitors, received from the 
Defendant's Solicitors a cheque for £1400 in settlement of taxed (ie. approved by the Court) 
costs.  It seems that these costs were probably paid by the Diocese of Chichester because the
Bishop had apparently been consulted before the case commenced.  It seems that the case 
cost the Duke a total of £3611 and he paid £2000 on account in the first instance and 
received £1400 from Mr, Arbuthnot's solicitors.

Much was made during the Court hearings of the terrible state of the Fitzalan Chapel and it 
appears that not long after the conclusion of the case restoration work began.  A 
distinguished architect was engaged and in early 1886 restoration work on the carvings 
began.  Apparently 38 of the bosses were found in a barn in Poling and returned to the 
Duke.  By April 1886 the work had proceeded sufficiently far for a Mass to be celebrated 
for the mother of the 15th Duke, the Duchess Minna.  The restoration of the Chapel was 
completed in 1891.

It was of course Henry, the 15th Duke of Norfolk who had built the brick wall on the Fitzalan
Chapel side of the iron grille which had established the right to thus maintain the privacy of 
his own private Chapel.  It was this wall which was attacked by the Rev. George Arbuthnot. 
The Duke offered to have the Parish Church side of the wall faced with plaster but this was 
refused.  This state of affairs remained until the 1950's when the section of the wall above 
the level of the Rood was removed and replaced with glass.  In March 1969 Bernard 
Marmaduke, 16th Duke of Norfolk, decided to have a view of the Fitzalan Chapel from the 
nave of St. Nicholas Church in the interest of Christian unity.  It was he who gave 
permission to have the remaining section of the wall demolished.  On 24th May, 1980  the 
600 years since the Foundation of the Church, College and Chapel were commemorated.

The dividing grille and gates were opened in 1977 for the first time in centuries.  They were 
opened a further seven times over the next 18 years until 1995 when they were opened in 
December of that year for the funeral of Duchess Lavinia, the widow of Bernard 
Marmaduke, the 16th Duke of Norfolk, as she was an Anglican and had worshipped 



throughout her life in St. Nicholas Church.  Her coffin was borne through the gates to be 
buried in the Chapel.  The last time the gates were opened was on the 18th November 2018 
when a great service of Remembrance and Reconciliation was held in both parts of the 
building in the presence of the Duke and Duchess of Norfolk, the Bishop of Chichester, and 
the Roman Catholic Bishop of Arundel and Brighton.  Following the service a reception was
held in the Barons' Hall of Arundel Castle, hosted by Edward, 18th Duke of Norfolk and his 
wife, Duchess Georgina.

 


